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REPLY TO SECOND EXAMINER^S ANSWER 



Applicant's basic position is set forth in the Second Appeal Brief filed December 8, 
2006 and the Reply to Examiner's Answer filed May 17, 2007. This Second Reply is addressed to 
the second Examiner's Answer mailed June 6, 2007. 

It appears that the second Examiner's Answer mailed June 6, 2007 is a verbatim 
repetition of the first Examiner's Answer mailed March 5, 2007. The following is a verbatim 
repetition of applicant's Reply filed May 17, 2007 to the first Examiner's Answer: 

Independent claim 28 and associated dependent claims are directed to a "child- 
resistant package" with structure for permanently converting the closure of the package for "non- 
child-resistant" mounting on the container. Independent claim 33 and associated dependent claims 
are directed to a method of converting a "child-resistant package to a non-child-resistant mode of 
operation." Both independent claims 28 and 33 contain positive structural limitations related to the 
child-resistant and non-child-resistant modes of operation. The term "child-resistant" has a well- 
defined and well-understood meaning in the packaging field. For example, the ASTM 
Standardization News materials in the Evidence Appendix of the Second Appeal Brief notes at page 
38 that: 

Child-resistant packages are designed to be hard for children to open 
and easy for adults and seniors to use correctly. "Hard to open" is 
defined [by the ASTM] as taking more than 10 minutes for the 
majority of children. 

The prior art cited by the Examiner literally has nothing whatever to do with child- 
resistant packages or closures as the term "child-resistant" is understood in the art. All of the cited 
references relate to "tamper proof," "tamper evident" and "tamper indicating" closures and packages 
(synonymous terms in the packaging field), which are packages that provide a visually perceptible 
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indication that the package has been opened. One commonly encountered tamper evident package 
is a package of soda, in which twisting the closure to remove the closure from the container causes 
a band to rupture from the closure skirt so that separation of the band from the skirt indicates that 
the package has been opened. This literally has nothing whatever to do with child resistance as that 
term is understood in the art. 

The Examiner in the Reply suggests that the tamper-indicating structure in the prior 
art "prevent[s] the closure removing from the finish, which is considered a child-resistant mode of 
operation." Needless to say, the references themselves say absolutely nothing about a child-resistant 
mode of operation. Furthermore, the tamper bands do not "prevent the closure removing from the 
finish," and do not even begin to satisfy the ASTM definition of "child-resistant" quoted above. For 
this reason alone, the cited references clearly do not anticipate independent claims 28 and 33, or the 
claims dependent from these independent claims. 

Both independent claims 28 and 33 recite a package that includes a closure "on said 
finish" of the container (claim 28, lines 2-3; claim 33, line 4). Claim 28 continues to recite that the 
closure, including a portion of the skirt on which the second engagement element is disposed, is 
selectively removable from the container (claim 28, lines 5-7). This is a positively recited structural 
limitation on the recited child-resistant package and not a "statement of intended use" as suggested 
by the Examiner. In the same way, method claim 33 recites the positive step of removing the closure 
in its entirety from the container neck finish. The closures in the cited references simply cannot be 
removed from a container neck finish with the tamper indicating means intact. To be able to do so 
would entirely defeat the tamper indicating functions of the referenced disclosures, which is not 
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"anticipation." Thus, once again, the cited references do not anticipate independent claims 28 and 
33 or the claims dependent thereon. 

Independent claim 28 further recites that the portion of the closure skirt on which the 
second engagement element is disposed is selectively permanently removable from the shell with 
the closure removed from the container to remove the second engagement element from the closure 
and thereby permanently convert the closure for non-child-resistant mounting on the container. 
(Claim 28, lines 8-11). Likewise, independent method claim 33 recites permanently removing the 
closure portion from the skirt on which the second engagement element is disposed, with the closure 
removed from the container , to permanently convert the closure for non-child-resistant mounting on 
the container. These are positively recited structural and method elements, and not statements of 
intended use. In the cited references, the closures cannot be removed from the containers with the 
tamper-indicating means intact, so it is not possible for these references to suggest selectively 
permanently removing the tamper bands from the closure shells, with the closures removed from the 
containers, to convert the closure for non-child-resistant mounting on the container or for any other 
purpose. Thus, once again, the cited references do not anticipate independent claims 28 and 33 or 
the claims dependent thereon. 

It therefore is believed and respectfiiUy submitted that the rejections of claims 28-37 
should be reversed, and that these claims should be allowed. 
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Please charge any fees associated with this submission to Account No. 1 5-0875 



(Owens-Illinois). 



Respectfully submitted, 

REISING, ETHINGTON, BARNES, 

KISSELLE, P.C. 
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